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The Supreme Court recently ruled on the enforceability of a contractual non-compete 

provision.(1) In its ruling the court contributed to the interpretation of the 'good morals' 

standard in the context of M&A transactions.

General Legal Situation

As a general rule, non-compete clauses - both in the articles of association and on a 

contractual basis -can be effectively agreed under Austrian law, and their enforceability 

depends largely on their scope and duration. However, Austrian law provides no 

detailed guidance regarding the extent to which non-compete provisions can be agreed

in geographical and temporal scope. Rather, non-compete clauses between 

shareholders are subject to a good morals judgment pursuant to Section 879(1) of the 

Civil Code. Should a provision be considered to be extensive in time and/or scope, and 

thus to violate the good morals standard, it is considered to be null and void. Further 

limits on the validity of non-compete provisions are imposed by the Cartel Act and the 

provisions of the EC Treaty.

Facts 

In 2006 the seller sold a 10% share of an Austrian limited liability company with a 

Slovak subsidiary. The share purchase agreement between the seller and the 

purchaser contained a typical non-compete provision stating that for a period of five 

years after conclusion of the agreement, the seller could neither directly nor indirectly 

hold an interest in any other company in competition with the target company, but 

instead had to refrain from any such engagement.

As the seller also operated a Slovak company renting out plant premises to potential 

competitors of the target company, the purchaser brought an action for preliminary 

injunction against the seller, alleging that the seller had violated the non-compete 

clause in the share purchase agreement.

Supreme Court Ruling

The Supreme Court considered the rationale underlying the non-compete clause in 

question to exclude entirely the seller from the relevant market for a period of five years. 

This would equal an occupational ban for the seller during this period. The court held 

such an overall job-related restriction to be disproportionate to the legitimate concerns 

of the company, and thereby contrary to the good morals standard under Section 879(1)

of the Civil Code.

As a result, the legal effectiveness of the non-compete clause was reduced from five 

years to two years; beyond this timeframe the provision was held to be null and void.

In its reasoning the court referred to the settled case law of the German Federal 

Supreme Court and the European Commission Notice on Restrictions Directly Related 

and Necessary to Concentrations (2005/C-56/03). In the notice the European 

Commission promulgated that non-compete clauses shall be justified for (i) periods of 

up to three years if the transfer of the undertaking includes the transfer of both goodwill 

and know-how, and (ii) periods of up to two years if only goodwill is included. Although 

this notice has no formal legal impact on Austrian law, this latest decision again shows

that the Austrian courts willingly adopt EU law principles, thus facilitating the coherence 

of diverging legal systems (eg, general civil law, cartel law and EU law).

Consequences

The question of whether the Supreme Court decision might have an impact on Austrian 

M&A transactions hinges on the factual peculiarities underlying the cited case:

The non-compete provision in question was stipulated in the context of a transfer of 

an insignificant share in the target company (ie, the shareholding in question was 

beyond even the blocking minority threshold under Austrian corporate law). Thus, 

this fact makes the applicability of the Supreme Court ruling seem doubtful in the 

context of company takeovers in general. 

The seller asserted that upon signing the share purchase agreement, the purchaser

was aware of the seller's further professional occupation. 

l The purchaser did not exhibit to the court in a timely manner that upon signing the 

agreement, the seller was paid a consideration in order not to compete with the 

purchaser on the market. Therefore, as a matter of procedure, the court could not 

consider this fact in its ruling. 

Although these facts might give reason to doubt whether the Supreme Court has set a 

precedent for non-compete provisions in the context of company takeovers, the decision

reiterates certain parameters regarding the geographical or temporal reach of non-

compete provisions and their relation to the final purchase price. It remains to be seen 

whether the Supreme Court will continue to carve out a good morals standard 

regarding the duration of non-compete clauses on the same grounds. In the meantime,

the scarce case law shows that particular attention needs to be observed in drafting 

non-compete clauses in the context of M&A transactions. 

For further information on this topic please contact Thomas Schirmer at BINDER 

GRÖSSWANG by telephone (+43 1 534 800), fax (+43 1 534 808) or email 
(schirmer@bindergroesswang.at). The BINDER GRÖSSWANG website can be 
accessed at www.bindergroesswang.at.

Endnotes
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