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Services and the Service PE under Treaty Law from an
Austrian Perspective

Stefanie Steiner & Christian Wimpissinger*

The concept of the ‘Service PE’ is an increasingly relevant concept of double tax treaties also in countries that use the OECD Model Treaty. A Service
PE may not only arise in case it is explicitly provided for in a treaty, but also – along the lines of the painter example of the OECD Model
Commentary – merely because services are provided at a particular location (a house that is painted, offices in which consulting services are rendered,
or hotel facilities that are cleaned). Instead of such disguised Service PEs, an explicit rule of a treaty provides more planning certainty and avoids
disputes among revenue services. This article covers the different approaches of the OECD Model Commentary, the UN Model Convention and
certain particular double tax treaties regarding the concept of the Service PE and discusses different views of courts and authorities in relation to this
context.

1 THE BIRD'S EYE VIEW

‘Service PE’ is a term in the international tax law jargon
standing for a permanent establishment (PE) arising due
to merely performing services abroad. From the three
elements of this term, two are inappropriate, because the
Service PE arises if no establishment exists and even if the
services are not performed permanently, but only for a
rather short minimum period of time, typically six
months.

Be that as it may, the rationale behind the ‘two-thirds
inappropriate term’ is understandable in a time when
services are regularly provided without using one's own
fixed place: it is a change of the nexus required to impose
the taxation on business profits in the State of activity
(also: the source State). The question to be answered is
whether income from services should be taxed at the place
from where they were requested and where they were received
or at the place where the service provider is resident,
although the services were not actually provided in that
State. It is those general aspects and how they are
perceived that answer some of the more technical open
questions carved out in detail below.

Generally the Service PE is a well-established
institution of the UN Model Convention. Under the
Organisation for Economic Co-operation and
Development (OECD), Model Tax Convention business
profits may, generally, only be taxed in the source State if
attributable to a PE through which an enterprise carries on

a business in such State. The nexus in this case has two
elements already mentioned above: ‘establishment’,
meaning that some kind of fixed place has to be at the
disposition of the business, and ‘permanent’, understood as
a certain period of time during which such fixed place is
used and available to the taxpayer.1

2 THE DEVELOPMENT TOWARDS A LOOSER PE

DEFINITION

A fixed place of business has to be ‘at the disposition of a
business’ in order to constitute a PE thereof. The
interpretation of this requirement is one approach of
lowering the threshold upon which a PE arises and having
income be taxed in the source State. Following this route,
the OECD Model Commentary concluded that:

– a road being paved by a taxpayer could constitute a PE,
interpreting the terms ‘through which a business is
carried out’ broadly; and

– an office building painted by a taxpayer for two years
during which he spends three days a week, there could
be a PE.2

In those cases, the objects to which the business activities
related (the house to be painted or the street to be built)
turn on a PE of the agent.3 The broad interpretation of the
term ‘through which a business is carried out’ also entails
the conclusion that if you work at a particular place, such

Notes
* Stefanie Steiner and Christian Wimpissinger are with a law firm in Vienna. The authors thank Thomas Day for his input as a native speaker.
1 Austrian Federal Ministry of Finance – BMF, Bundesministerium für Finanzen, 25 Nov 2009, EAS 3095.
2 OECD Model Commentary Art. 5/4.6 and 4.5.
3 Bendlinger, ‘Ist da eine Betriebsstätte? Nationalbericht zum IFA Kongress 2009 in Vancouver’, Steuer und Wirtschaft International 2009, p. 329.

ARTICLE

566
INTERTAX, Volume 40, Issue 10
© 2012 Kluwer Law International BV, The Netherlands



place is at your disposal;4 surely an understanding of being
at someone's disposal that goes too far. Taking the view
that the house or the construction site are at the disposal
of the respective enterprise, most of the States that are
represented in the OECD tax committee share the opinion
that services may lead to a PE even outside the scope of
the construction PE of Article 5(3) OECD MC.5 In that
line of thinking, the OECD assumes that the construction
PE is only a particular case of a general PE that is already
included in this definition.6 The Austrian and German
point of view7 on this question is simple: a construction
PE arises by reason of spending a particular period of time
at a certain construction site, not because of operating a
business at a fixed place of business; it is a virtual PE, the
definition of which is not included in the general PE
definition.8

In another example of the OECD Model Commentary, a
road transportation enterprise would not be considered to
constitute a PE at a customer's warehouse even though it
used the delivery dock there every day for a number of
years for the purpose of delivering goods purchased by that
customer.9 The presence at the delivery dock is too limited
to be considered at the disposal of the road transportation
enterprise. It is generally understood that no formal legal
right is needed to have a right of disposal over a place in
order to make it a PE; the mere presence, however, is not
necessarily sufficient.10

Another example of how the OECD Model
Commentary broadens the definition of the general PE is
the understanding of what fixed means: according to the
Commentary, a consultant who works at different branches
in separate locations pursuing one single project for
training employees of a bank does not constitute a PE. If

the consultant moves from one office to another within the
same branch, however, the Commentary considers him to
have constituted a PE at that branch.11 The Austrian fiscal
authorities did explicitly not apply this rationale to the
domestic definition of a PE.12

Lowering the threshold for constituting a PE as imple-
mented in the OECD Model Commentary was heavily criti-
cized by literature,13 since it creates a disguised service PE. In
this line of criticism, the Austrian fiscal authorities do not
follow the position of the OECD Model Commentary and
deny a PE in a context comparable to the painter example.14

Despite this general rejection, the authorities concluded that
in the cases of a toilette cleaning business, of services pro-
vided by a nurse in a person's home requiring such services,
and of a butcher that used facilities in Austria, the premises of
others could constitute a PE of the respective service pro-
vider:15

– In the toilette case, the cleaning personnel had access to
the toilette facilities and used them without
interruption for an unlimited period of time; this was
decisive, since for that reason the authorities considered
them to have a right of disposition regarding the
facilities even without a formal right to use them.16 The
fact that sleeping rooms also were provided to the
cleaning personnel, on the other hand, was not
considered decisive for constituting a PE taken on its
own, since those rooms did not serve the respective
business.17 The authorities noted that even if the
toilette facilities did not constitute a PE, the cleaning
personnel might have been considered a PE as
independent agents of the cleaning business.18 It could
well be that this note is a kind of justification, ‘even if

Notes
4 OECD Model Commentary Art. 5/4.6.
5 Bendling, in International Fiscal Association, CdFI94a, 25; Bendlinger/Remberg/Wiechers, ‘Der Betriebsstätten Begriff im OECD-Musterabkommen’, Österreichische

Steuerzeitung 2004, p. 579.
6 Reimer, ‘Die Zukunft der Dienstleistungsbetriebsstätte’, Internationales Steuerrecht 2009, p. 380; Pijl, The relationship between Art 5, Paragraph 1 and 3 of the OECD Model

Convention, Intertax 189 (2005); Rosenberger/Vitali/Ziehr, ‘Die Dienstleistungsbetriebsstätte’, Internationales Steuerrecht 2010/18, Annex, p. 4.
7 Görl in DBA Art 5 MA Ann. 62 (Vogel/Lehner eds., 5th ed., 2008); see Bendlinger, ‘Ist da eine Betriebsstätte? Nationalbericht zum IFA Kongress 2009 in Vancouver’, Steuer

und Wirtschaft International 2009, p. 331; Austrian Federal Ministry of Finance - BMF, Bundesministerium für Finanzen, 24 March 2009, EAS 3053; Austrian Federal Ministry
of Finance - BMF, Bundesministerium für Finanzen 17 Sept 2007, EAS 2882; Rosenberger/Vitali/Ziehr, ‘Die Dienstleistungsbetriebsstätte’, Internationales Steuerrecht 2010/18,
Annex, p. 17.

8 Görl in DBA Art 5 MA Ann. 56 (Vogel/Lehner eds., 5th ed., 2008).
9 OECD Model Commentary Art. 5/4.4.
10 OECD Model Commentary Art. 5/4.4.
11 OECD Model Commentary Art. 5/5.4.
12 Austrian Federal Ministry of Finance – BMF 21 Sept 2009, EAS 3089.
13 Eckl, ‘Generalthema I: Die Definition der Betriebsstätte’, Internationales Steuerrecht 2009, p. 511.
14 Austrian Federal Ministry of Finance – BMF, Bundesministerium für Finanzen, 28 Aug 2009, EAS 3090; Austrian Federal Ministry of Finance - BMF, Bundesministerium für

Finanzen, 21 Sept 2009, EAS 3089; Austrian Federal Ministry of Finance - BMF, Bundesministerium für Finanzen, 24 Aug 2006, EAS 2754.
15 Austrian Federal Ministry of Finance - BMF, Bundesministerium für Finanzen, 24 Sept 2009, Salzburger Steuerdialog 2009 – Außensteuerrecht und Internationales Steuerrecht,

GZ 010221/2415-IV/4/2009, pp. 4 et seq; regarding the nursing services: Austrian Federal Ministry of Finance - BMF, Bundesministerium für Finanzen, 26 May 2008, EAS
2966; regarding the butcher: Austrian Federal Ministry of Finance - BMF, Bundesministerium für Finanzen, 26 Aug 2002, EAS 2107; see, in particular: Rosenberger/Vitali/
Ziehr, ‘Die Dienstleistungsbetriebsstätte’, Internationales Steuerrecht 2010/18, Annex, p. 21.

16 BMF 24 Sept 2009, Salzburger Steuerdialog 2009, pp. 4 and 5.
17 BMF 24 Sept 2009, Salzburger Steuerdialog 2009, p. 5.
18 BMF 24 Sept 2009, Salzburger Steuerdialog 2009, pp.5 and 6.
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you criticize us for concluding the toilettes to be a
disguised service PE, we could have arrived at the same
result differently anyway’.

– In the nursing case, the nursing services were rendered
in the apartment of the person in need. The authorities
considered that apartment a PE because it was used on a
regular basis; interruptions of the nursing services –
they were only provided on a short-term basis for two
weeks upon request – did not change this conclusion,
since the authorities took the position that the
respective service periods had to be added together.19

The fact that the nurse's right of disposition regarding
the respective apartment entirely depended on the
person who lived there was not discussed at all.

– The authorities also found a PE to exist in the butcher
case when butcher equipment of an Austrian facility
belonging to a third party was used by a foreign
business.20

The rejection of the painter example by the Austrian fiscal
authorities was evident from two other cases, one
regarding the outsourcing of hotel cleaning services to a
German business and another one regarding lumberjack
services provided by an Italian business:21

– In the lumberjack case, it was mostly the argument that
a forest is not a fixed place of business and that the
work performed was not construction work22 (quite
evidently, an outsider would say, since it was more
destructive).

– In the hotel cleaning case, the turning point for the
authorities' view was how a changing room is used by
the respective cleaning personnel. If merely used for
changing cloth, no PE would have been established by
the German business hiring Austrian residents to
perform the cleaning work in the hotel; had the
changing room, however, been used for meetings and
for coordinating the business activities, a PE would
probably have been constituted. The authorities also
noted that for domestic law purposes a wage
withholding PE existed, even if no PE arose for double
tax treaty purposes.23

According to the Austrian administrative court (the
highest tax court in Austria), offices used by non-resident

consultants at the premises of their client for more than
six months may also lead to a PE.24 The same is true,
according to the fiscal authorities, even if the consultants
did not have free access to the offices and, therefore, not
the full right to use them.25 However, the authorities only
apply this broad interpretation to the PE as defined in the
OECD Model, not to the domestic definition of a PE.26

From those cases, and from the toilette cleaning,
butcher equipment and nursery cases, it could be
concluded that if the business performed in the source
State does not pertain to the relevant place in a particular
manner, no PE is considered to arise. In the toilette facility
case, running the toilettes was the business, running the
place was the turning point. In the hotel cleaning case, on
the other hand, the cleaning itself was the business, not
running the hotel; the manual aspect seems to have out-
weighed the location aspect in this case.

This conclusion would also explain why the Austrian
authorities reject the OECD Model Commentary's
solution in the painter case: for them, it is not the house
but the painting that constitutes the business and,
therefore, the Austrian authorities took the view that the
house could not constitute a PE. Regarding the nursery
case or the case in which office space is used by
consultants, however, this rationale may lead to a different
conclusion than reached by the Austrian authorities and
the Administrative Court, since it would be the nursery
and consultancy services that are more important than the
facilities used for performing them. Only if one took the
view that the personal aspect in both cases, the rendering
of the services at a particular place, was relevant, a different
conclusion might be understandable (not agreed with).
Even though the result of consultancy services is more
important than the place where they are rendered, they are
typically rendered in an office; if it happens to be the
offices of a client, the office still is important. The same is
true for nursery services and in this context the place of
the services is of particular importance, since the person in
need of those services is exclusively located there.

The fact that the respective service providers may not
have had free access to the relevant places where they
performed their services was not discussed in more detail.
The reason could be that free access is less important than
the general right or merely the general practice of using the
places during the business hours the services were

Notes
19 BMF 26 May 2008, EAS 2966.
20 BMF 26 Aug 2002, EAS 2107.
21 BMF 5 March 2007, EAS 2830; same 6 Dec 2004, EAS 2535; Rosenberger/Vitali/Ziehr, ‘Die Dienstleistungsbetriebsstätte’, Internationales Steuerrecht 2010/18, Annex, p. 21

FN 244 and 245.
22 Austrian Federal Ministry of Finance – BMF, Bundesministerium für Finanzen, 6 Dec 2004, EAS 2535.
23 BMF 5 March 2007, EAS 2830.
24 Austrian Administrativ Court – VwGH, Verwaltungsgerichtshof, 21 May 1997, 96/14/0084.
25 BMF 21 Sept 2009, EAS 3089.
26 BMF 21 Sept 2009, EAS 3089.
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performed. For constituting a PE as defined under purely
domestic Austrian tax law, the authorities actually do
require more than a mere shared use of a business
location.27 They have explicitly stated that the mere
activity at the offices of a business partner would not
suffice to constitute a PE under domestic law; rather, the
respective location has to be at the disposal of the foreign
enterprise based on a legal position and such right to
disposition must not be taken away from the foreign
enterprise without its consent.28 Furthermore, the
authorities understand the term fixed as used in the
domestic PE definition broadly, not only as referring to
the nature of the place, but also as a requirement that the
place is used for a substantial period of time (parallel to
the treaty understanding) and as part of the organization
needed to perform the relevant services.29

In summary, the main factors taken into account by the
Austrian fiscal authorities and by the Austrian administra-
tive court appear to be the kind of fixed place and its relation-
ship to the respective kind of business, whether the place is
used regularly, and whether the same place is used for the
business or not. The view that the kind of business and its re-
lationship to a fixed place is decisive in determining whether
the place could be a PE is also shared by German literature,
but from a different perspective: if the place of business is the
object of the respective services, no PE is constituted through
that fixed place.30

The German Federal Finance Court, Germany's highest
tax court, takes a more formalistic approach in cases that
are comparable to the painter example of the OECD
Model Commentary: a PE may only be constituted if the
taxpayer in question is entitled to use a fixed place of
business for a substantial period of time and no one can
take away this entitlement from the taxpayer; further, the
entitlement may not only be inferred from the actual
practice and cannot arise due to a regular use of certain
premises.31 The German Court explicitly stated that the
mere use of a fixed place on a repeated basis over a
substantial period of time itself cannot lead to a PE; a
connection to the place that establishes an attachment

thereto has to be fulfilled in order to make the place a PE.
Cleaning airplanes on a North Atlantic Treaty
Organization (NATO) base with cleaning equipment
provided by NATO does not constitute a PE at the air
base, even though the employees performing the cleaning
services could use facilities for showering, relaxing, and
changing, and had access to those facilities and the air base
through keys and specially issued ID-cards.32 In the
particular context, the services were actually considered a
secondment of workers. It should be noted that this
decision from 2008 deviates from a 2004 decision in
which the German Federal Finance Court ruled that the
use of premises in the taxpayer's own discretion could lead
to a PE even if no legal entitlement was the basis for such
use.33 From the airbase case, it was concluded that a
consultant working in the offices of his client should not
have a PE in those offices.34 Also important in this context
is a case decided by the Finance Court Düsseldorf about a
foreign transportation company that loaded retail orders
for a German business from wholesale markets in its
logistic centre. According to the Court, the loading areas
and the truck parking areas were at the disposal of the
respective business, since its employees were present there
permanently. The fact that the loading point could
change, since it was not fixed, was not decisive.35

Generally, the prevailing view of German literature
takes the position that following the airbase decision no
PE can be constituted by way of merely using someone
else's premises and thus Germany placed a reservation
with the OECD regarding the painter example.36

3 THE SERVICE PE IN THE OECD MC AND IN

THE UN MC

On 8 December 2006, working group 1 of the OECD tax
committee published a draft report for the treatment of
service PE in the context of the OECD MC leading to the
suggested wording included in the OECD Model
Commentary 2008.37 The wording of the Article 5 OECD

Notes
27 BMF 21 Sept 2009, EAS 3089.
28 BMF 21 Sept 2009, EAS 3089.
29 BMF 21 Sept 2009, EAS 3089.
30 Eckl, ‘Generalthema I: Die Definition der Betriebsstätte’, Internationales Steuerrecht 2009, pp. 510, 511.
31 German Federal Court of Finance – BFH, Bundesfinanzhof, 4 June 2006, I R 30/07, Internationales Steuerrecht 2008, p. 702.
32 German Federal Court of Finance – BFH 4 June 2006, I R 30/07, Internationales Steuerrecht 2008, p. 703.
33 German Federal Court of Finance – BFH 24 July 2004, I R 106/03, Federal Court of Finance - BFH, Bundesfinanzhof/not published 2005, p. 154.
34 Note on German Federal Court of Finance – BFH 4 June 2006, I R 30/07 by KB, Internationales Steuerrecht 2008, p. 703.
35 Finance Court Düsseldorf – Finanzgericht Düsseldorf, 14 Aug 2003, 15 K 6671/01, Beck Rechtsprechung 2003, 26018383, rkr.
36 See Wassermeyer in Wassermeyer/Lang/Schuch (eds), DBA (2nd edn, 2010), Art. 5 MA Ann. 10a.
37 OECD, The Tax Treatment of Services: Proposed Commentary Changes, 8.12.2006. http://www.oecd.org/dataoecd/2/20/37811491.pdf; see more regarding the background:

Görl in Vogel/Lehner (eds), DBA (5th edn, 2008) Art 5 MA; Wassermeyer in Wassermeyer/Lang/Schuch (eds), DBA (2nd edn, 2010), Art 5 MA Anm. 10a; Rosenberger/
Vitali/Ziehr, ‘Die Dienstleistungsbetriebsstätte’, Internationales Steuerrecht 2010/18, Annex; Bendlinger, ‘Betriebsstätte’, Internationales Steuerrecht 2009/15, p. 523; Reimer, ‘Die
Zukunft der Dienstleistungsbetriebsstätte’, Internationales Steuerrecht 2009; Toifl, ‘Die Dienstleistungsbetriebsstätte im Internationalen Steuerrecht’, Steuern und Wirtschaft
International 2010, 545.
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Model did not change.38 Different from the OECD
Commentary, the UN Model Convention has included a
Service PE clause since 1979.39 Only the supply of services
for a certain period of time allocates the right of taxation
to the source country. The UN MC's Service PE is
explicitly considered an additional PE, not a clarification
to the general PE definition.40

Even though this provision has a certain semantic
proximity to alternative b) of the OECD MC 2008, there
are still certain material differences, especially the way the
respective period of time is measured, one referring to a
month-based counting, the other to a day-based one.
Furthermore, it is obvious that the alternative provision of
a) of the OECD MC 2008 does not find any equivalent.

4 THE SERVICE PE IN AUSTRIAN TAX TREATIES

The Service PE definition of Austrian double taxation
treaties is based on that of the UN Model and does not
include the 50% gross income rule regarding individuals
as foreseen as one of the alternatives of how the OECD
Model Commentary service PE is constituted.41 Any
services rendered by a business are covered by the Austrian
service PE clauses, but only services actually rendered in
the source State lead to a service PE.42 Both of those two
criteria – services rendered in the other State and rendered
as a business – have to be fulfilled; if an employee provides
services from a home office generally no service PE arises.
Surprisingly, the Austrian authorities stated that a railway
catering business does not render services covered by the
service PE clause.43 This view was based on the argument
that a service PE clause does not pursue the goal of
creating PEs of railway caterers in the source country,
particularly in light of the administrative burden. In
another interesting case, an individual resident in the
Czech Republic distributed advertising material for her
Austrian company with her own car. The Austrian
authorities argued that even though there was a PE
according to the Austrian-Czech double tax treaty, it did
not qualify as a PE under purely domestic tax law and,

therefore, the tax liability arising from the agreement
could not be exercised by Austria.44

The fact that the 50% gross income rule is not included
in the Austrian service PE clauses appears positive, since
such clause treats larger businesses differently than smaller
businesses as such smaller businesses might constitute a
service PE in another State sooner than the larger ones
simply because the domestic income is lower. According
to the 50% gross income rule, a service PE arises if an
individual is present in the source State for a period or
periods exceeding in the aggregate 183 days within any
twelve-month period and more than 50% of the gross
income attributable to active business activities of the
enterprise during this period (or periods) is derived from
the respective services. Therefore, unlike the second
alternative of the OECD Model Commentary's service PE
clause, lit b), the income of unrelated projects are totalled
for the 50% gross income test of lit a). Another difference
between the two alternatives is that, for the 50% rule (lit
a), any days are counted on which the person providing the
services is present in the other State, while under the
project rule (lit b)) only days are counted on which services
are actually provided.45

Generally, the period of time required to constitute a ser-
vice PE is an aggregate of six months (UN Model) or a period
of more than 183 days (OECD Commentary) during a
twelve-month period; the Austrian service PE clauses typi-
cally require an aggregate of six (or three46) months or more
than 183 days within a twelve-month period (or within a cal-
endar year47). In some treaties, no time frame is set forth at all
(Azerbaijan, Kirghizstan, and Cuba); those treaties merely
state that six (Azerbaijan) or twelve months spent on ‘the
same or a related project’ lead to a Service PE.48 In the double
tax treaty concluded with India that provides for a Service PE
only regarding crude oil exploitation, no minimum time period
is required at all.49 This shows the tendency that developing
countries and emerging market countries prefer a rather
broad interpretation of the basic facts of the definition of PE
and incorporate this concept based on the UN Model in al-
most all their tax treaties.50

Notes
38 Bendlinger, ‘Betriebsstätte’, Internationales Steuerrecht 2009/15, p. 523.
39 Rosenberger/Vitali/Ziehr, ‘Die Dienstleistungsbetriebsstätte’, Internationales Steuerrecht 2010/18, Annex, p. 8.
40 Bendlinger, ‘Betriebsstätte’, Internationales Steuerrecht 2009/15, p. 522.
41 OECD Model Commentary, Art. 5/42.23 lit a).
42 Jirousek, ‘Das 2008 Update des OECD-Musterabkommens', Österreichische Steuerzeitung 2009, p. 195; OECD Commentary Art. 5/42.18; BMF 20/Aug/2010, EAS 3178.
43 Austrian Federal Ministry of Finance – BMF, Bundesministerium für Finanzen, 21 June 2010, EAS 3162.
44 BMF 25 Nov 2009, EAS 3101; a double non taxation was excluded since the Czech Republic used as state of residence the credit method.
45 OECD Model Commentary, Art. 5/42.42.
46 DTC Austria-Indonesia.
47 DTC Austria-Indonesia.
48 DTC Austria-Albania.
49 Art. 5(3) DTC Austria-India.
50 Rosenberger/Vitali/Ziehr, ‘Die Dienstleistungsbetriebsstätte’, Internationales Steuerrecht 2010/18, Annex, p. 2.
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Since only days services that are actually provided in the
source State are counted for the time-threshold of the
service PE; interruption periods are not counted.51 This is
different from the construction PE time threshold
(typically six months), which is measured from the
beginning of the construction work (including preparatory
work) until the construction is finalized and disregards
temporary discontinuations.52 For the service PE, the
Austrian authorities refer to the counting-convention
applied for dependent work with the consequence that
Saturdays, Sundays, holidays and days of travelling that
directly relate to the services are also counted as days
during which services are rendered.53 This appears
inappropriate for two reasons: (1) only days on which
services are actually rendered are decisive and (2) why
should the counting convention for dependent work be
relevant for independently rendered services. A
justification for using the same counting convention could
be that the 365/183 days-counting convention requires an
allocation of the days off in addition to allocating the
actual working days. Regarding independent services, one
could argue that it would be more appropriate to only take
into account business days, for example, 260 days for the
year (five working days multiplied by fifty-two weeks) and
130 days instead of the 183 days. Since this is not the case,
the days off have to be allocated somehow.

The time threshold for a construction PE disregards
meetings with sub-contractors at the start of the
construction period,54 a rationale that should also apply in
the context of a Service PE. The working time of sub-
contractors itself should also be counted for the time
period of the general contractor as it is the case with a
construction PE.55

A construction PE exists as of the beginning of the
respective construction even if it was planned to be
finalized below the respective time-threshold; it is
irrelevant whether the extension of time needed is due to
weather, geology or other factors.56 In the case of the
service PE, it is only the actual period of time spent in
the source State that is decisive; if more time is spent in
the other State due to whatever reason, such time is
counted. If however the project takes longer, but no time

is spent in the other State, such time is not counted for the
time-threshold.

It is not clear whether services rendered on different
projects by the same taxpayer are considered separately
from one another or if time spent on separate projects is
added together:

– A construction PE may only arise if the respective site
by itself fulfils the required period of time on its own,
not taking into account other construction sites of the
same taxpayer in that country.

– According to an Austrian-Czech consultation, a
different rule applies for Service PEs: time spent on
different projects by the same taxpayer has to be
accumulated for counting towards the time-threshold.57

– The UN Model is explicitly opposed to the Czech-
Austrian understanding: time spent at different projects is
not aggregated together for purposes of determining the
six-month threshold based on the explicit wording that
services lead to a PE if they ‘… continue (for the same or a
connected project) …’ for more than six months.58 The
UN Commentary considers it inappropriate to add to-
gether unrelated projects, since it would cause uncertainty
and an undesirable distinction between an enterprise with
one project of three months' duration and another with
two unrelated projects, each of three months' duration,
one following the other.59

– Some of Austria's service PE clauses explicitly include
the wording of the UN Model that only time of one or
of a related project is counted towards the time-
threshold (those of the treaties with Azerbaijan, China,
Cuba, Hong Kong, Indonesia, Kirgizstan, Nepal and
Saudi Arabia).

From the rationale of the service PE according to which
services provided in another State also should lead to a PE
even if no fixed place is used, it seems appropriate to look
only at one project, not the aggregate of time spent on
several projects, in concluding whether or not a service PE
arose in the other State. Since some Austrian tax treaties
explicitly state that only one or connected projects are to
be taken into account for determining whether the

Notes
51 Austrian Federal Ministry of Finance – BMF, Bundesministerium für Finanzen, 28 March 2011, EAS 3204; see also Bendlinger, ‘Betriebsstätte’, Internationales Steuerrecht 2009/

15, p. 522.
52 OECD Commentary Article 5/19; regarding Austria see: Bendlinger, ‘Ist da eine Betriebsstätte?’, Steuer und Wirtschaft International 2009, p. 331: BMF, Bundesministerium für

Finanzen, 5 March 2007, EAS 2832.
53 BMF 28 March 2011, EAS 3204.
54 UFS 18 Nov 2003, RV/0306-F/02.
55 Bendlinger, Die Betriebsstätte in der Praxis des Internationalen Steuerrechts (2009), p. 71; Austrian Federal Ministry of Finance – BMF, Bundesministerium für Finanzen, 2 July 2001,

EAS 1865.
56 BMF 27 Jan 1997, EAS 1008; Bendlinger/Herbrich, ‘Die Betriebsstättenfrist bei Bauausführungen und Montage’, Steuern und Wirtschaft International 2000, p. 563.
57 BMF 28 March 2011, EAS 3204.
58 Art. 5(3)(b) UN MTC.
59 UN Model Commentary, Art. 5/12.
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relevant period of time is fulfilled, while other tax treaties
do not include that rule, there is room for a different
understanding.

5 CONCLUSION

Services performed abroad might lead to a PE in the
other State even if no fixed place of business is used. This

could happen because of the broad interpretation of the
PE definition applied by the OECD Model Commentary,
but also because of explicit service PE clauses as contained
in quite a number of Austrian double tax treaties. The more
such clauses are used in double tax treaties the less room
there is for justifying a broad interpretation of the general
PE definition.
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