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The allocation of risks connected with past and future business operations is a 

predominant issue for every share purchase agreement and asset purchase 

agreement. In order to obtain information about the target company's business 

situation, as a general rule, the purchaser will conduct due diligence examinations. 

However, in doing so, the purchaser largely depends on the seller's assistance. Only if 

the seller remains cooperative in disclosing comprehensive information will the 

purchaser be able to assess possible risks associated with the acquisition of the 

company and decide which representations and warranties it should demand in order 

to protect itself against such risks.

Thereby, the basic principle of caveat emptor (ie, that each party must protect its 

interests by itself and not be obliged to counterbalance any informational advantages 

against the other party) is impaired. In addition, Austrian jurisprudence has gradually 

weakened this principle over the years, while at the same time constantly extending 

sellers' obligations of disclosure. A recent Supreme Court decision (3 Ob 111/09 h) 

adds to this development.

The seller of a store that specialized in games concealed from the purchaser, which 

was new to this branch of trade, the fact that one of the store's principal suppliers was 

about to open an outlet store in the immediate vicinity of the salesroom. Further, the 

seller instructed its staff to conceal this information from the purchaser. The opening of 

the outlet store occurred after the initiation of contract negotiations between the seller 

and purchaser, but before the signing of the contract, and could have been seen by the 

purchaser during an on-site inspection of the area. The Supreme Court held the 

concealment of this fact to constitute a case of fraudulent intent aimed at misleading 

the purchaser. Furthermore, the court declared the underlying contract null and void, 

reasoning that had the purchaser known of the loss in revenues which would emerge 

from the competitive situation, it never would have concluded the purchase agreement.

The above-mentioned decision and comparable decisions entail a considerable risk 

for sellers (although hitherto, the Supreme Court has based each decision on the 

special circumstances of the particular case). Concerning share purchase agreements

and asset purchase agreements in particular, it is important that the seller safeguards 

itself by conducting a prior vendor due diligence procedure in order to assess its 

company's economical and legal situation before the initiation of any selling process. 

Thereby, it will be able to clarify and distinguish circumstances which it is obliged to 

communicate to the purchaser, and subsequently will be able to provide the purchaser 

with selected information. If the seller does not play with open cards, it may be able to 

obtain a higher purchase price; however, it will also be wagering a much higher stake - 

namely, the risk of the contract being declared null and void and thus having to rescind 

the purchase agreement.

For further information on this topic please contact Thomas Schirmer or Markus Uitz at 

BINDER GRÖSSWANG by telephone (+43 1 534 800), fax (+43 1 534 808) or email (
schirmer@bindergroesswang.at or uitz@bindergroesswang.at). The BINDER 

GRÖSSWANG website can be accessed at www.bindergroesswang.at.

The materials contained on this website are for general information purposes only and 

are subject to the disclaimer.

ILO is a premium online legal update service for major companies and law firms worldwide. In-house 

corporate counsel and other users of legal services, as well as law firm partners, qualify for a free 

subscription. Register at www.iloinfo.com.
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However, in doing so, the purchaser largely depends on the seller's assistance. Only if 

the seller remains cooperative in disclosing comprehensive information will the 

purchaser be able to assess possible risks associated with the acquisition of the 

company and decide which representations and warranties it should demand in order 

to protect itself against such risks.

Thereby, the basic principle of caveat emptor (ie, that each party must protect its 

interests by itself and not be obliged to counterbalance any informational advantages 
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weakened this principle over the years, while at the same time constantly extending 

sellers' obligations of disclosure. A recent Supreme Court decision (3 Ob 111/09 h) 

adds to this development.

The seller of a store that specialized in games concealed from the purchaser, which 

was new to this branch of trade, the fact that one of the store's principal suppliers was 

about to open an outlet store in the immediate vicinity of the salesroom. Further, the 

seller instructed its staff to conceal this information from the purchaser. The opening of 

the outlet store occurred after the initiation of contract negotiations between the seller 

and purchaser, but before the signing of the contract, and could have been seen by the 

purchaser during an on-site inspection of the area. The Supreme Court held the 

concealment of this fact to constitute a case of fraudulent intent aimed at misleading 
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The above-mentioned decision and comparable decisions entail a considerable risk 
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